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IN THE COURT OF SUB-DIVITIONAL JUDICIAL MAGISTRATE(S), DHUBRI 
G.R. Case No.1760 of 2014 U/S 353/323/427/294/34 IPC  STATE OF ASSAM  -VS.-  1. ATIQUL RAHMAN & 2. JIBAN NATH.……...ACCUSED PERSONS   PRESENT: -   SMTI. SANGITA HALOI, L.L.M., A.J.S.      SUB-DIVITIONAL JUDICIAL MAGISTRATE(S),      DHUBRI.     FOR THE STATE: -   MR. R. K. ROY, LEARNED A.P.P.    FOR THE ACCUSED: - MR. E. AHMED, LEARNED ADVOCATE    EVIDENCE RECORDED ON  :- 05.05.2017, 12.12.2017, 08.01.2018,             08.06.2018, 10.07.2018, 07.06.2019,             09.07.2019 & 05.08.2019.   ARGUMENT HEARD ON  :- 15.10.2019 & 21.11.2019,   JUDGEMENT DELIVERED ON :- 21.11.2019.  

J U D G M E N T 
1. In this case accused Atiqul Rahman and one other are facing trial for the case filed 

by the informant Keshab Ch. Ray, u/s 353/323/427/294/34 I.P.C.  
2. The brief of the prosecution story as revealed from the F.I.R. inter-alia is that on 

06.05.2014, at around 2:00 P.M., while he being the public servant, was 
discharging his duty at Tiniali near Harisabha Mandir, one bike bearing registration 
No.AS-17B-4680 had tried to enter through “No Entry”. On being restrained, the 
riders (accused persons) had prevented him from discharging his duty and also 
misbehaved him and scolded with filthy languages. Accused persons further had 
assaulted the informant by catching his uniform and also pressed his neck with 
intention to kill him. Hence, the informant filed the case.  

3. On receipt of the Ejahar the Officer-in-Charge of Dhubri P.S. registered the case 
vide Dhubri P.S. Case No.486/14, u/s 353/307/427/294/34 I.P.C. and S.I. J. K. Das 
was endorsed to investigate the case. During the course of investigation, the I.O. 



2 

visited the place of occurrence, recorded the statement of the witnesses. After 
completion of investigation, the I.O. has submitted the charge-sheet against the 
accused u/s 353/323/427/294/34 I.P.C. and was forwarded the case to the court 
for trial. 

4. On receipt of summons the accused persons appeared before the court. Copies of 
relevant documents were furnished to the accused persons under section 207 of 
Cr.P.C. My learned predecessor after hearing the learned counsel for both the sides 
and on finding sufficient materials to presume that the accused persons have 
committed offences punishable under section 353/323/427/294/34 IPC, the 
particulars of offences punishable under the said sections were framed, read over 
and explained to the accused persons to which they pleaded not guilty and claimed 
to be tried. 

5. In support of his case, prosecution examined as many as eight numbers of 
witnesses including the Investigating Officer of this case. After closure of 
prosecution evidence, statements under section 313 of Cr.P.C. were recorded of the 
accused persons, which were of total denial. Defence side did not examine any 
witness. 

6. Heard the argument put forwarded by the learned Counsel for both the sides as 
well as gone through the evidence available on record. 

7.  POINTS FOR DETERMINATION: 
i) Whether the accused persons on 06.05.2014, at around 

2:00 P.M., at Harisabha More, under Dhubri P.S., in 
furtherance of their common intention, assaulted the 
informant being a public servant in the execution of his 
duty or with intent to prevent the informant from 
discharging his duty as  public servant and thereby 
committed an offence punishable u/s 353/34 IPC? 

ii) Whether the accused-persons, on the same date, time and 
place, in furtherance of their common intention, voluntarily 
caused hurt to the informant and thereby committed the 
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offence punishable u/s 323/34 IPC? 
iii) Whether the accused persons, on the same date, time 

and place, furtherance of their common intention, caused 
mischief by tearing the uniform of informant and 
thereby committed the offence punishable u/s 427/34 
IPC? 

iv) Whether the accused-persons on the same date, time and 
place, in furtherance of their common intention, uttered 
filthy language upon the informant in a public place which 
caused annoyance to other and thereby committed the 
offence punishable u/s 294/34 IPC? 

 DISCUSSION, DECISION AND REASONS THEREOF:- 
8. I have gone through the evidence on record and heard the learned counsels of 

both sides and I shall now discuss and decide the points formulated.  
EVIDENCES 

9. In this case, the informant Keshab Chandra Rai was examined as PW-1, Radhey 
Shyam Singh was examined as PW-2, one Ram Bali Choudhury was examined as 
PW-3, one Lutfar Rahman was examined as PW-4, one Amit Agarwal was examined 
as PW-5, one Krishna Kumar More was examined as PW-6, one Birender Bin was 
examined as PW-7 and S.I. Jayanta Kr. Das was examined as PW-8. 

10. PW-1, Keshab Chandra Ray, deposed that he is the informant. Ext.1 is the Ejahar 
and Ext.1(1) is his signature. He knows the accused persons. Incident took place in 
there year 2014. He was doing duty at Dhubri, Harishabha Point. There was no 
entry but, one bike with two passengers tried to forcefully enter through the no 
entry. When he stopped them, they abused him in filthy language, caught hold of 
his shirt’s collar and also threatened to kill him and then fled from the place. He 
blew his whistle and public caught them. He informed his in-charge Sabedur 
Rahman and he came. He also informed Jayanta Das who was Town SI and he 
caught the accused persons and took them along with the bike. He lodged the 
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ejahar on that day. 
During cross-examination he said that he is in the police service since 1996 and 

he is physically fit and strong. At the time of incident he was traffic constable. He 
had not given any document regarding his allotment for duty on that day. 
Harishabha does not have any police point. The police point is at a distance of 
50/80 meters. The police station is at a distance of about 150 meters. In the police 
point two policemen are allotted. There are about 20 shops around the place of 
occurrence and it is a crowded road. Incident took place about 2/2:30 PM. and it 
was a sunny day. He does not know who set the no entry board in that point. He 
had not given any document regarding the no entry order. The order was of district 
magistrate. No notification was shown in the Board. There were no VIPs or 
celebrities in Dhubri on that day. He was standing at the Shiv Mandir and the bike 
was coming from Harishabha point. His statement was recorded by the I.O. He had 
denied all the suggestions put forwarded to him by the defence counsel.  

11. PW-2, Radhey Shyam, deposed that he knows the informant, but, he does not 
know the accused persons. Around 2-3 years ago, in the evening, when he was in 
his shop, he heard a commotion near Hari Sabha. Later on, he heard that some 
verbal altercation between some people had taken place regarding “no entry”. 
 During cross-examination he said that the place of occurrence is a crowded 
place. A lot of people gather at the place of occurrence during the evening hours. 
He was busy in his shop. He did not witness the occurrence. There was no police 
point at Hari Sabha. At the time of the occurrence there was no “No entry” board 
at the police point. His shop is situated at the turning of Harishabha. The police 
point is at a distance of 5minutes walk from his shop. 

12. PW-3, Ram Bali Choudhury, deposed that he does not know the informant and 
accused persons of this case. He also does not recall when the incident occurred. 
He works at the shop of Badal Ch. Roy at Harishabha. He heard a commotion 
outside the shop and went out to see. At the “no entry” area of Harishabha more, 
there was a hulla. He heard that a bike had entered the “no entry” zone.  

During cross-examination he said that he did not seen the incident himself. 
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There is no police point in Hari Shabha. The place of occurrence is a very crowded 
place. His shop is opposite to Hari Shabha. There is no entry board in front of his 
shop. He works in Godrej furniture shop. As he was busy with his work, he did not 
pay attention to the roadside spat. 

13. PW-4, Lutfar Rahman, deposed that the incident took place in the year 2014, at 
around 1:30/ 2:00 PM. When the informant was traffic duty he had called the 
traffic I/C requesting him to arrive at the place of occurrence. He was at the bus 
stand and he was told by the I/C to arrive immediately at the place of occurrence 
which is at Hari Sabha Tiniali. Immediately he had reached the place of occurrence 
and took the accused persons to the police station. 

During cross-examination he said that he had not seen the incident with his 
own eyes. The informant did not ring him up and he was called by the I/C. There 
are seven police point in Dhubri which are been occupied police personnel’s all the 
time. Hari Sabha is a community Hall and the Shiv Temple is towards the Southern 
side in a different plot of land. None of the seven police points are at that place. 
The point at Hari Sabha is very busy and it is very difficult to walk at that road. He 
did not witness any road accident at that point. He had visited the place of the 
occurrence prior to the I/O of the case after which TSI-Jayanta Kumar Das had 
arrived at the place of occurrence and conducted the investigation. He did not 
mention in his statement that he came to know about the facts of the case after he 
was informed over phone. The point at Tiniali is open from all the three side. No 
celebrities or political rallies were organized on that day at that point. He knows the 
accused persons personally being a local resident. He had denied all the 
suggestions put forwarded to him by the learned defence counsel.  

14. PW-5, Amit Agarwal, deposed that the informant and accused persons are not 
known to him. The incident took place in the evening while he was sitting in the 
shop, he heard hue and cry. When he went outside he had seen some quarrel 
between the police and 2, 3 persons in a bike.  

During cross-examination he said that he heard that the dispute took place due 
to breaking of traffic rules by the accused persons. He denied the suggestion that 
the accused persons did not use abusive language to the police personnel. 
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15. P.W.-6 Krishna Kumar More, deposed that the informant is known to him but, the 
accused persons are not known to him. The quarrel took place in the year 2014, at 
about 6-7 PM. At that time he was at Harisabha and saw that two persons who 
were riding a bike at driven inside a “no entry” board and after that they were 
being restrained by a police and thereby dispute took place. Thereafter, the police 
had called the remaining staff and they were taken to police station. His cross-
examination was dispensed with as per section 309(2) Cr PC. 

16. PW-7, Birender Bin, deposed that the informant and accused persons are not 
known to him. In the year 2014, while he was riding bike towards Harisabha, he 
saw some public gathering. Then he went forward and heard that someone had 
some fight with the traffic police.  
During cross-examination he said that he had not seen the incident. There is no 
police point near Harisabha.  

17. PW-8, S.I. Jayanta Kr. Das, deposed that on 06.05.2014, he was working as T.S.I. 
at Dhubri P.S. On that day, he was endorsed with the investigation of the case. He 
had sent the victim UBC-335/Keshab Ch. Ray for medical examination. After which 
he started investigation and during investigation, he had visited the place of 
occurrence, prepared the sketch map and recorded the statements of the 
complainant as well as the other witnesses. He seized the White Police Uniform of 
the victim. He collected the Medical Examination Report of the victim. Thereafter, 
he had arrested the accused persons and they were forwarded to the Court. After 
completion of investigation, he had submitted charge sheet u/s. 
353/323/294/427/34 of IPC against the accused persons. Ext.2 is the Medical 
Report, Ext.3 is the seizure list, Ext.3(1) is his signature. Ext.4 is the Sketch-Map 
and Ext.4(1) is his signature. Ext.5 is the Charge-Sheet and Ext. 5(1) is his 
signature. 
During cross-examination he said that there was no police point at Harisabha. He 
had not seized any duty list of the victim, showing that he was endorsed with the 
duty at the place of occurrence. The seized uniform was returned to the victim. It 
takes 2-3 minutes to reach the place of occurrence from Dhubri P.S. He had not 
obtained any documents from Administration showing that there was approval of 



7 

putting “no entry” in the place of occurrence. During investigation he came to know 
that the accused were students at that relevant time. He had denied all the 
suggestions put forwarded to him by the learned defence counsel. 

 APPRECIATION OF EVIDENCES 
18. In this case, the accused is facing trial for the alleged occurrence in which my Ld. 

Predecessor was pleased to explained the particulars of offences u/s 353/323/427/ 
294/34 IPC. 

19. This case was filed by the informant Keshab Ch. Ray by alleging that on 
06.05.2014, at around 2:00 P.M., while he being the public servant, was 
discharging his duty, the accused by riding his bike bearing registration No.AS-17B-
4680 had entered into a no entry Zone and when the informant stopped them, the 
accused scolded him by using filthy languages and also assaulted him by catching 
his uniform’s collar. 

20. To prove these allegations mentioned in the FIR, the prosecution has examined as 
many as 8 numbers of witnesses which includes the I.O. / PW-8 and the other 
witnesses are the independent witness of this case. From the perusal of the 
testimonies of each witness, except PW-1, none of these 7 witnesses have seen the 
occurrence. Now let me discuss if the testimonies of these witnesses are sufficient 
to prove the guilt of the accused persons in this case.  

21. To establish the ingredients u/s 353 IPC the prosecution has to prove that the 
accused used force against a public servant while he was discharging his duty and 
the accused assaulted him with intention to prevent and deter him from 
discharging his duty as a public servant. 

Here in this case, from the FIR it is cleared that the informant was holding the 
post of a constable at that relevant time. He / PW-1, in his deposition has also 
stated that he was on official duty on that day. However, the prosecution side could 
not produce any documents to show that the informant was granted with any 
traffic duty on that relevant time. The I.O. / PW-8 in his cross-examination 
admitted that he did not collect any duty chart of the informant. Further the 
informant / PW-1 accepted in his cross-examination that there was no sign board of 
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no entry at the place of occurrence. All the other witnesses i.e., PW-2, PW-3, PW-5, 
PW-6 & PW-7 were present near the place of occurrence and they have heard that 
some commotion occurred with the police personnel for entering into a no parking 
Zone. But, none of these witnesses could identify the accused persons of this case. 
Hence, their evidence are appearing nothing but, a general one regarding the 
commotion occurred between a public and police. Thus, it is cleared that the 
evidence of prosecution side are not sufficient to prove the guilt of the accused 
persons u/s 353 IPC. 

22. Similarly, to establish the case u/s 294 of IPC, the prosecution has to mention the 
word so filthy, which was used in a public place towards the victim. However, I 
have once again gone through the FIR and in the FIR also the informant / PW-1 did 
not mention the word which would fall within the purview of section 294 IPC 

23. Hence, what remains before this court as to whether the act of the accused fulfilled 
the ingredients u/s 323/427/34 IPC. To consider the ingredients under these 
sections, I have perused the evidence of the I.O. once again and it appears that 
the I.O. had seized the white police uniform from the informant. But, in the seizure 
list, nothing is mentioned so show the damage caused to the police uniform. 
Though in the FIR, the informant mentioned that the accused caught hold of his 
uniform but, he could not show the damage caused to his uniform. The other 
independent witnesses also not corroborated the fact of PW-1 regarding the fact 
that accused caught hold shirt of the informant on the date of occurrence. Situated 
thus, the prosecution could not establish the wrongful loss caused to the informant 
of this case and thus the ingredients u/s.427 IPC gets automatically ruled out. 

24. Now regarding the ingredients of section 323 IPC is concerned, the medical report 
show that the Medical Officer detected some simple injury over the chest of the 
informant, though the said medical report was not exhibited by the prosecution 
side. But, to attain at a just decision, I have gone the medical report whereby it 
reveals that the victim-cum-informant was examined on the date of incident itself. 
The injuries were also mentioned as fresh by the medical officer.  

25. Now the informant in his FIR mentioned that the accused caught hold of his collar 
and during his evidence, also the PW-1 mentioned about the said fact. Though the 
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other PWs did not state anything regarding any kind of physical scuffle. But, the 
informant being the victim of this case, has fully corroborated the said part of fact 
with the FIR. However, he did not mention that the accused caused hurt upon him 
but, the act of catching his collar, in my opinion fulfilled the ingredients u/s 352 IPC 
i.e., using criminal forced against any person (informant of this case).  

26. Hence, the act of the accused, in my considered opinion have proved the 
ingredients u/s 352 IPC. However, the prosecution could not establish that the 
accused persons have preplanned or predetermined the execution of act. As such, I 
find no ingredients section 34 IPC.  

27. In the backdrop of the above discussion, I find the accused is guilty u/s 352 IPC 
(Minor offence of section 323 as per section 222 Cr.P.C.) 

BENEFIT UNDER PROBATION OF OFFENDER’S ACT 
28. I have heard both the accused/ convicts on the point of sentence likely to be 

inflicted upon the accused/convicts. From the evidences available on record it is 
clear that the accused/ convicts were students back then and they did the act 
without knowing the consequences.  But they being grown up person, is expected 
to settle the matter in peaceful manner, instead he approached the informant who 
was in his duty by using criminal force. Since after having full knowledge about the 
consequences and results, the accused / convicts had violated the law and hence, I 
do not find any ground for granting the benefit of the provision of Probation of 
Offenders Act to the accused/convict.  
 

29. The maximum punishment u/s 352 of the IPC is imprisonment for a term which may 
extend to one year or with fine which may extend to three months or with fine which 
may extend to rupees five hundred or with both. The accused/convicts stated that they 
were in the judicial custody for a period of 9 ( nine) days. The prosecution has also 
failed to show any criminal background of the accused persons/convict. I have also 
considered the fact that this is an old pending case of 2014 and the accused/convicts 
are appearing before the court regularly. Hence they are convicted and they are 
sentenced to undergo imprisonment for a period of 9 ( nine) days. The period already 
underwent during the trial in set off.  
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30. Accused are acquitted u/s. 353/323/427/294/34 IPC.  
31. Furnish a free certified copy of this judgment to the accused/convicts forthwith. 
32. Given under my hand & seal of this court and delivered in the open Court on 

this 21st  day of November, 2019.  
              (SANGITA HALOI)  Sub-Divisional Judicial Magistrate(S)        Dhubri    
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   A P P E N D I X  
 PROSECUTION WITNESSES: 
   (i)  P.W.-1    Keshab Chandra Rai (informant),    (ii) P.W.-2  Radhey Shyam Singh,    (iii) P.W.-3  Ram Bali Choudhury,    (iv) P.W.-4  Lutfar Rahman,    (v) P.W.-5  Amit Agarwal,    (vi) P.W.-6  Krishna Kumar More,    (vii) P.W.-7  Birender Bin &    (viii) P.W.-8  S.I. Jayanta Kr. Das. ___   DEFENCE WITNESSES : 
    Nil 
 EXHIBITED DOCUMENTS: 
   (i) Ext.1  Medical Report.      
 

     (SANGITA HALOI)   Sub-Divisional Judicial Magistrate(S)               Dhubri. 


